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foreign powers; but by removing the whole question to the region of dis- 
cretion and international courtesy and by failing to discuss and indicate 
the principles on whicli that discretion and courtesy are to be exercised, 
he gives an appearance of incompleteness to his study and leaves us 
somewhat unsatisfied. 

Prom a practical point of view, even though we may sympathize with 
his inclination to minimize the extent of exemption from local jurisdic- 
tion, we must ask how far it is worth while to press this view, seeing that 
certain of the remedies of the law most effectual against the individual, 
would evidently conflict with the doctrine of inviolability as admitted by 
all parties, if employed against the diplomatic functionary. 

However this may be, it is worth remarking that the jurisprudence and 
legislation of the United States has followed lines not very different from 
those indicated by Mr. Tosi-Bellucci. Penalties are imposed by statute 
for suing out any process whereby the person of any minister, etc., is 
arrested or imprisoned or his goods or chattels are distrained. This re- 
stricted immunity is under the authority of Holbrook Nelson & Co. v. 
Henderson, 4 Sandf. 619, extended to an ambassador traveling through 
the territories of a state to which he is not accredited, and finally in 
Byrne v. Herran, 1 Daly (N. Y.) 344, the distinction was drawn in regard 
to the application of the Mechanics Lien Law between a building occupied 
for purposes connected with the representative character of the minister 
and one which was not so used. 

James Barclay. 



Considerazioni critiche su alcune teorie del Diritto Internazionale. By 
Giulio Diena. Turin: Pratelli Bocca. 1908. 

These " Critical reflections upon certain theories of international law," 
by the professor of international law in the University of Siena consist 
of three essays upon themes suggested by recent German work in this 
department. 

They are essays in criticism, but it is criticism within the school, 
accepting its bases and fundamental theories and applying its methods. 
In his preliminary remarks Professor Diena states the principles and 
objects of this modern German school as he understands them — to sub- 
stitute for the purely abstract or ideal theories of international law, 
which succeeded by way of reaction to the historical and positive method 
formerly prevailing, a series of principles which without losing sight of 
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actual facts should be firmly based on juridical conceptions and capable 
of being welded into a consistent system, independent of municipal law, 
but as thoroughly juridical in its nature. 

Accepting these views, then, as a whole, the author here applies him- 
self to the discussion of three principal questions: (1) the possible 
sources of international law; (2) the fundamental rights of the state 
and their relation to the fact of recognition by its neighbor states; (3) 
the nature of the right of the state to its own territory. 

In he opening of the first paper we meet with an illustration of what 
Professor Diena regards as the characteristic distinction between the old 
and new schools. The source of international law was formerly found 
in the law of nature as manifested in the customary rules of intercourse 
between nations, in treaties, and in various .other forms. The most 
modern jurisprudence, starting from the premise that a rule of law can 
acquire obligatory force only through its imposition by superior power 
or its voluntary acceptance, maintains that the sole original source of 
international law is the collective will of the group of states concerned. 
All other sources that have been suggested, necessity arising in con- 
sequence of interstate relations, principles having their basis in reason 
or in science, the juridical consciousness common to the several nations, 
take their place as indirect factors guiding and determining the will of 
the states concerned in the direction of the joint decisions which finally 
create the law. 

This theory, as the author points out, furnishes a basis of a positive 
nature for the rules of international law, which are thus removed from 
the domain of morals, and in fact, goes far to answer the claim that these 
rules possess no juridical value. At the same time it leaves due room 
for both morality and necessity as all-powerful factors in shaping the 
rules themselves. 

It is generally admitted that the collective will of the states concerned 
is manifested in at least two forms — in accepted customs and in a 
certain class of treaties, viz., those, the aim of which is the establishment 
of some general rule affecting international relations. Professor Diena 
would add to these the decisions of courts of arbitration, including as 
of the highest prospective importance the decisions of the Hague Court, 
and by analogy such international bodies as the Danubian Commission, 
in so far as they enunciate rules of law. 

It has, indeed, been maintained that arbitral decisions are merely the 
results of previous treaties of arbitration, which are the true sources of 
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law in this case. On the other hand, it has been claimed that the arbitral 
decision is merely the enunciation of principles already existing in 
customary law. There is an answer to each of these contentions. The 
mere agreement to refer an international question to arbitration clearly 
creates no new law ; if the rules to be applied are laid down in the treaty, 
it becomes in so far a source of law. Similarly, it may very well be 
admitted that the arbitral decision, if merely of the nature of an amicable 
compromise, or if consisting only in the application to the facts as 
ascertained of rules already clearly established, need not be regarded as 
a source of law. But when rules that have heretofore existed only as 
customs sanctioned by the practice of certain states are for the first time 
enunciated as general principles, they are thereby placed on an inter- 
national plane and receive a new and more forceful sanction. 

The remainder of this paper is devoted to a demonstration of the 
place of municipal law, and particularly of that one of its branches 
known as private international law, in relation to the sources of inter- 
national law properly so called. It is pointed out that though internal 
law does not constitute & true sotirce of international law, it is neverthe- 
less the origin and spring of certain of the rules that in effect govern 
international relations; and it must be admitted that such rules have 
their place within the field of the science of international law. 

The second essay deals with the question whether the recognition of 
a new state by its neighbors first confers international rights upon it, or 
whether such recognition is merely declaratory of a status already exist- 
ing. The author declares for the latter theory at least so far as essential 
and fundamental rights, such as self preservation and independence, are 
concerned. 

In the third paper he concludes that the state has or may have over 
its territory something in the nature of a real right apart from the right 
of " imperium " exercised over its subjects, basing his argument largely 
on the situation created by the occupation of leased territory by various 
European nations in the East, and the administration of Cyprus and 
Egypt by Great Britain. 

The somewhat more detailed abstract given above of the first of these 
papers may serve, in a measure, to indicate the methods and the object 
of Professor Diena. These are purely critical and critical mainly of 
details, based on the work of others broadly accepted by the author. 
The very nature of this criticism forbids breadth; its logic sometimes 
verges on hair-splitting. None of these papers can be said to present any 
entirely new idea, nor any that is patently valuable. 
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And yet it should be recognized that taken in the large and as part 
of a great body of opinion and of reasoned theory that is gradually form- 
ing, such work has a high importance. The mind of the English speak- 
ing peoples does not in general tend to such methods, is apt indeed to 
meet them with a certain impatience. But sooner or later, the theory 
of the Teuton or the Latin has to be reckoned with, and begins to color 
results and bend the course of action over all the civilized world. It is 
only by the clashing and meeting of countless keen and critical intellects 
that the just balance of theory can be struck and the extravagances of 
abstract study can be curbed. We see the process at work in such studies 
as these. 

James Barclay. 



The Hague Peace Conferences of 1899 and 1907. By James Brown Scott. 
Baltimore : Johns Hopkins Press. 1909. 2 vols. pp. 887, 547. 

The first volume of this work consists of a series of lectures delivered, 
in 1908, before the Johns Hopkins University in Baltimore. The second 
volume contains all the documents concerning the First and Second 
Peace Conferences and the conventions framed by them. 

Chapters 2, 3, and 4 of volume one present a record of the proceedings, 
discussions, and achievements of both conferences, and produce in the 
mind of the reader a lively impression of the actual working of the dif- 
ferent committees. The growth of the various proposals into conventions, 
the process by which other proposals were wrecked, the part played by 
compromise, the influence exercised for good or evil by the various states 
and their representatives — all these are brought before the eyes of the 
reader in dramatic procession. Chapters 6 to 14 discuss critically in 
turn the conventions, declarations and vceux produced by the Second 
Peace Conference, and bring to light the progress which through their 
adoption has been made by the body of international law. On the other 
hand, the clearing up of doubtful points in the conventions and the 
settling of such controversies as arise from the inadequate wording of 
many rules are outside the range of the work, although occasionally — 
see for instance, volume one, page 536, concerning paragraph h of article 
23 of the Hague regulations respecting warfare on land — the attention 
is drawn to some such matter. 

In addition to the discussion of the conventions the work contains 
valuable excursions into matter of great interest, since they enable the 



